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I. INTRODUCTION 

With little fanfare, the Comprehensive Environmental Re-
sponse, Compensation and Liability Act (CERCLA),1 was 
amended in 1996 to provide greater protection to lenders and 
fiduciaries who take title to property contaminated with hazard-
ous substances. Only the banking industry, which had long 
sought liability protection, seemed to be paying attention when 
the amendments were passed. All lenders and fiduciaries should 
know the full parameters of the protections afforded by the 
amendments, however, and fully understand what activities are 
not protected from liability. 

The amendments, known as the Asset Conservation, Lender 
Liability and Deposit Insurance Protection Act of 1996 (the 
"Asset Conservation Act" or the "ACA"), statutorily define and 
clarify the narrow circumstances in which lenders and fiduciaries 
can be found liable under CERCLA.2 The ACA changes little 
in either CERCLA's liability scheme or in case law that has 
developed in the area of lender liability.3 Lenders and fiduciaries 
may still be held liable under CERCLA's broad reach depending 
on the degree of control they exercised over a party responsible 
for contamination of property, including control of the acts of 
disposal that resulted in contamination. The "capacity to control" 
test is no longer viable, however. 

This article will analyze the main aspects of this relatively 
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new legislation, and discuss the protection from liability in-
tended by Congress to be afforded. This article also will focus 
on where future litigation may arise in construing the ACA's 
terms, and will attempt to provide suggestions for counseling 
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decreasing contamination in the creeks and wetlands is due 
to natural processes and previous cleanup work at the site, 
and that excavation of the contaminated sediments would 
cause "severe distress to over two acres of productive and 
diverse habitats." If the contamination does not continue to 
decrease as expected, EPA will reevaluate the situation. EPA 
Region 2 Press Release (Oct. 9, 1997). 

EPA Selects Long-Term Remedy for Contamination at Sidney 
Superfund Site 

The U.S. EPA has selected a long-term remedy to control 
the sources of contamination at the inactive Richardson Hill 
Road Landfill Superfund Site in Sidney. The cleanup action 
plan, estimated to cost $13.9 million, includes the excavation 
of contaminated soils and sediments near the landfill to obtain 
safe levels. The most contaminated material will be disposed 
off-site, and moderately contaminated material will be placed 
in a new, on-site disposal cell. The lesser contaminated 
material will be placed under a proper landfill cap with a 
leachate collection system. In addition, EPA will address 
contaminated groundwater through the construction of a 
system that extracts and treats the water, and long-term 
monitoring of groundwater, surface water, fish and sediment 
are also incorporated into the plan. EPA Region 2 Press 
Release (Oct. 1, 1997). 

UPCOMING EVENTS 

April 28-29, 1998 

"Corporate Environmental, Health, and Safety Excellence: 
Bringing Sustainable Development Down to Earth," spon-
sored by Arthur D. Little, New York City. Information: (212) 
339-0345. 

May 14-15, 1998 

"Hazardous Substances and Male Reproductive Health," 
jointly sponsored by the Mount Sinai School of Medicine, 
the National Institute of Environmental Health Sciences/ 
Superfund Research Program and the New York City Acad-
emy of Medicine, New York City. Information: (212) 
241-4785. 

WORTH READING 

Daniel M. Abuhoff & Stuart Hammer, "Due Diligence: Phase 
I Seen Not Sufficient Alone," New York Law Journal, Oct. 
30, 1997, at S4:1. 
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Statutes," New York Law Journal, &Eit;Oct. 8, 1997, at 3:1. 
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Assessing Environmental Liability of 
Lenders and Fiduciaries Under the 
Asset Conservation Act 

(continued from page 1) 

clients who are acting in either a lending or fiduciary role. 

A. Retroactive and Prospective Applicability 

The ACA's applicability is both retroactive and prospective. 
The ACA's protections expressly apply to all pending and future 
CERCLA claims against lenders and fiduciaries as of the ACA's 
effective date, September 30, 1996.4 This includes claims which 
have not been finally adjudicated prior to the ACA's effective 
date. In other words, protection is intended to be afforded to 
lender and fiduciary defendants in cases on appeal when the 
ACA was enacted. 

B. CERCLA Liability Narrowed 

The ACA does not eliminate CERCLA liability for lenders 
and fiduciaries, but significantly narrows it.5 Secured lenders 
who have not "participated in the management" of contaminated 
property are excluded from CERCLA's "owner/operator" defini-
tion.6 Such secured lenders are therefore no longer within the 
class of persons that may be held liable under CERCLA Section 
107(a), 42 U.S.C. § 9607(a). 

Fiduciaries also are excepted from the liability scheme in 
CERCLA Section 107(a) and can be held liable only to the 
extent of the assets held. This is consistent with the traditional 
concepts of fiduciary liability before CERCLA was passed. 
Historically, the liability of a fiduciary was limited to the assets 
held.? Under the ACA, personal liability for response costs and 
cleanup beyond the assets held can be imposed on a fiduciary 
only under certain enumerated circumstances. One of these 
circumstances is when the fiduciary relationship is formed with 
the purpose of avoiding liability. 

C. Liability under State Superfund Unaffected 

Although the ACA provides liability protection under 
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CERCLA, the potential liability for lenders and fiduciaries under 
State law remains unaffected. Lenders and fiduciaries may still 
be held liable as "owners" of property under the State Superfund 
law, ECL Article 27, title 13.8 ECL Article 27, title 13 gives 
the New York State Department of Environmental Conservation 
(DEC) cause of action for remediation but does not provide any 
private cause of action. As a practical matter, DEC generally 
has not sought relief against lenders or fiduciaries under ECL 
Article 27, title 13. Cases in which a polluting party does not 
sign an administrative consent order with DEC are then referred 
to the Attorney General? Actions for cost recovery and remedia-
tion are then brought by the Attorney General on DEC's behalf 
pursuant to CERCLA § 107(a) and the common law of public 
nuisance.'°

D. Legislative Intent 

The ACA is consistent with EPA's 1992 lender liability 
regulations which were invalidated in Kelley v. United States 
Environmental Protection Agency." In Kelley, the D.C. Circuit 
held that EPA lacks the statutory authority to establish rules of 
liability under CERCLA or to exempt particular classes of 
parties from its reach. 

The legislative history of the ACA reflects an intent to 
overturn the Kelley decision and provides an interesting confron-
tation between the judicial and legislative branches.12 Congress 
made clear that it intended not only to protect lenders and 
fiduciaries, but to give EPA the authority to promulgate regula-
tions that further address liability under CERCLA 13 

Mr. Lautenberg: . . . My understanding is that our 
intention [in passing the ACA] was to substantially 
endorse . . ., and to validate EPA's prior exercise of 
rulemaking authority for lenders and fiduciaries. . . . 
[W]e believe and it is our intent that EPA has the 
authority to clarify and refine the liability rules apply-
ing to lenders and fiduciaries. . . . The Kelley decision 
struck down EPA's original lender liability rule, but 
this legislation recognizes EPA's authority to promul-
gate rules in this area. This is consistent with our 
general intent that EPA should use its expertise to issue 
authoritative interpretations of CERCLA, whether by 
guidance or regulation. . . .14 

It appears that in passing the ACA, Congress intended to 
overrule Kelley and reinforce EPA's fairly broad rulemaking 
authority.°

Congress viewed the CERCLA case law addressing lender 
liability as a root cause for some of the financial difficulties 
small businesses and potential homeowners were facing." 
Indeed, the House Report noted that as a result of cases such 
as United States v. Maryland Bank & Trust Co." and Guidice 
v. BFG Electroplating and Mfg. Co." the majority of banks, 
approximately 88%, had actually changed their lending practices 
out of fear that they may be held liable under CERCLA. 
Congress was convinced that the nation's economic develop-
ment was being adversely impacted by CERCLA's broad 
liability scheme. 
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Other statistics in the House Report stated that 62.5% of banks 
had rejected loan applications because of the possibility of 
environmental liability, and 45% had discontinued financing 
certain loans altogether (e.g. loans to service stations, chemical 
businesses and RCRA facilities).18 Congress intended the ACA 
to remedy what was perceived to be the sometimes inequitable 
construction of CERCLA's liability provision, Section 107(a), 
and to reduce CERCLA's adverse impact on economic 
development.2°

II. LENDER LIABILITY UNDER THE ACA 

A. Definition of Lender 

A lender is defined broadly under the ACA to include not 
only federal and State financial institutions, such as insured 
depository banks, credit unions and leasing/trust companies that 
are affiliated with banks, but any person that: 

(a) makes a bona fide extension of credit to, or takes or 
acquires a security interest from, a non-affiliated 
person; 

insures a loan to, or guarantees against default on a 
loan by, a non-affiliated person; or 

provides title insurance and acquires a contaminated 
facility as a result of an assignment or conveyance in 
the course of underwriting and settling a claim.21

The watch word in these provisions is the term "non-affiliated." 
The term is not defined in the ACA but the Bankruptcy Code's 
definition of "affiliate" is instructive.22 An "affiliate" is defined 
to include 

an entity that directly or indirectly owns, controls, or 
holds power to vote 20% or more of the outstanding 
securities of the debtor; 

an entity of which the debtor owns 20% or more of 
the outstanding securities; 

a person whose business or property is operated by 
the debtor under a lease or operating agreement; or 

an entity that operates the business or property of the 
debtor under a lease or operating agreement. 

An affiliate is not, however, an entity that holds the debtor's 
securities in (1) a fiduciary capacity without discretion to vote, 
or (2) solely to secure a debt without exercising power to vote. 

The term "non-affiliated" in this provision of ACA may be 
judicially construed more broadly than the Bankruptcy Code's 
definition. Depending on the facts of a particular case, a lender's 
familial relationship or substantial business relationship with the 
borrower could be construed to fall outside the meaning of "non-
affiliated" and therefore outside the meaning of the term 
"lender" under the ACA. This would open lenders to potential 
CERCLA liability. 

(b) 

(c) 

B. Exemptions From Liability 

Before passage of the ACA, CERCLA's definition of 
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"owner/operator" already excluded persons who held indicia of 
ownership in a facility primarily to protect a security interest 
but without participating in management.23 The ACA repeats 
this exclusion (although perhaps less clearly): 

The term "owner or operator" does not include a 
person that is a lender that, without participating in 
the management of a vessel or facility, holds indicia 
of ownership.24

The ACA also exempts from liability a lender who, without 
participating in the management of a facility prior to foreclosure, 
actually forecloses and thereafter: 

(a) sells, leases (in lease/financial transactions), or liqui-
dates the facility; 

(b) maintains business activities; 

(c) winds up operations at the facility; or 

(d) undertakes a response action or takes other measures 
to preserve, protect or prepare the facility for sale or 
disposition. 

This exemption from liability applies only to a lender who 
seeks to sell, lease or otherwise divest itself of the facility "at 
the earliest practicable, commercially reasonable time, on 
commercially reasonable terms, taking into account market 
conditions and legal and regulatory requirements."25 Thus, a 
lender is still protected if he briefly operates a facility as a part 
of foreclosure. 

C. "Participation in Management" Defined 

The ACA defines the term "participation in management" to 
mean a lender who actually participates in the management or 
operational affairs of a facility. A lender holding indicia of 
ownership will be considered to "participate in management" 
if, during the borrower's ownership, the lender: 

(a) exercises decision-making control over environmental 
compliance related to the facility by taking responsibil-
ity for hazardous substance handling or disposal prac-
tices; or 

(b) exercises management control of the facility by 

(i) taking responsibility for overall management 
encompassing day-to-day decision making on 
environmental compliance; or 

(ii) taking responsibility for substantially all of 
the operational functions, as distinguished 
from the financial or administrative functions, 
other then the function of environmental 
compliance.26

The term "operational function" as used in this last section 
refers, for example, to the job responsibilities of a facility or 
plant manager, an operations manager, a chief operating officer 
or a chief executive officer.27

"Participation in management" does not include a broad array 
of other listed activities as long as they "do not rise to the level 
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of participating in management."25 These protected activities 
include: 

(a) having the capacity to influence management of a 
facility; 

having the unexercised right to control facility 
operations; 

(c) performing an act or failing to act prior to the time 
when a security interest in the facility is created; 

(d) holding, abandoning or releasing a security interest; 

(e) including a condition relating to environmental com-
pliance in a contract or security agreement; 

monitoring or enforcing the terms and conditions of 
a credit agreement; 

monitoring or inspecting a facility; 

requiring a response action or other lawful measures 
to address contamination; 

providing financial or other advice in an effort to 
mitigate, prevent or cure default on the loan or the 
diminution in a facility's value; 

(j) restructuring, renegotiating or altering the terms and 
conditions of a loan or security interest; 

exercising other remedies available under applicable 
law for breach of the loan agreement or 

conducting a response action under CERCLA Section 
107(a). 

These provisions define what does not constitute "control" 
of a facility. They appear to have been enacted specifically to 
erode the "capacity to control" test for lender liability set forth 
in United States v. Fleet Factors Corp." In Fleet Factors, the 
court stated that "a secured creditor will be liable if its involve-
ment with the management of the facility is sufficiently broad 
to support the inference that it could affect hazardous waste 
disposal decisions if it so chose."3° The Fleet Factors court then 
remanded the case for further fact-finding on whether the 
secured creditor exercised sufficient control to be held liable for 
contamination at the facility in which it held a security interest. 

The Fleet Factors decision caused considerable discomfort 
in financial lending circles. (Some would argue that this is an 
understatement.) Nevertheless, Fleet Factors led to the extensive 
lobbying effort by financial institutions that ultimately resulted 
in passage of the ACA.31

(b) 

(f) 

(g) 

(h) 

(i) 

(k) 

(1) 

D. Other Financial Transactions Protected 

The ACA protects the extension of credit in lease-finance 
transactions. The party extending credit is protected from 
liability as long as the lessor to whom credit is extended did 
not "select" the leased facility that is contaminated, nor control 
its daily operations.32 The ACA also protects lease-finance 
transactions made in conformance with federal or State banking 
regulations.33
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III. FIDUCIARY LIABILITY UNDER THE ACA 

A. General Protection of Fiduciaries 

CERCLA changed the well-settled rule that absent fraud or 
breach of contract a fiduciary's liability did not extend beyond 
the value of the assets held. CERCLA imposed personal liability 
on all owners and operators.39 This necessarily included fidu-
ciaries holding title to, or operating, a contaminated facility. The 
ACA expressly states that a fiduciary's liability under CERCLA 
"shall not exceed the assets held in the fiduciary capacity." 
Fiduciary liability therefore is not personal. 

Prior to the ACA, CERCLA's provisions already protected 
heirs taking ownership of contaminated property .37 A party 
taking ownership of contaminated property in a fiduciary 
capacity, rather than as an heir, was not expressly protected, 
however, because the fiduciary did not acquire the property by 
"inheritance or bequest."38 Moreover, the fiduciary holding 
contaminated property in trust is often a member of a bank's 
trust department or is an attorney, both of whom could be 
considered sufficiently sophisticated to perform due diligence 
and make a conscious decision to avoid CERCLA's liability 
reach by refusing to hold the contaminated property in trust. 

Now, the ACA protects fiduciaries as long as they are not 
negligent and do not cause or contribute to the release of 
hazardous substances. The ACA also protects fiduciaries as long 
as the fiduciary relationship is not set up primarily to avoid 
liability.39

B. Definitions 

The ACA defines the term "fiduciary" broadly to include a 
person acting for the benefit of another as a bona fide: a) trustee; 
b) executor; c) administrator, d) custodian; e) guardian of an 
estate or guardian ad litem; f) receiver; g) conservator; h) 
committee; i) personal representative; or j) trustee of an estate 
of an incapacitated person (including a successor trustee) under 
an indenture agreement, trust agreement, lease or similar financ-
ing agreement for debt securities or other forms of indebtedness 
for which the trustee is not the lender. 

The term "fiduciary capacity" as used in the ACA is defined 
to mean the capacity of a person in holding title to a facility, 
or otherwise having control of, or an interest in, a facility 
pursuant to the exercise of fiduciary responsibilities.41 The 
ACA's definition of the term "fiduciary" is quite similar to the 
definition of that term under New York's General Business 
Law.49

C. EPA Rnlemaking Authority 

The ACA also gives EPA the express authority to promulgate 
regulations to give protection to other fiduciary representatives 
serving to capacities similar to those noted above.42

D. Exclusions 

The ACA's definition of the term "fiduciary" expressly 
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excludes: a) a fiduciary for a trust or estate organized for the 
"primary purpose" of carrying on a business for profit; and b) 
a fiduciary relationship created or established for the "objective 
purpose" of avoiding CERCLA liability.43

The ACA also does not protect against claims asserted against 
a non-employee agent or independent contractor hired by a 
fiduciary, such as an accountant, lawyer or other professional." 

These provisions are the most likely to involve litigation in 
the future. It may be difficult to prove that a fiduciary relation-
ship was created for the "primary purpose" of avoiding liability. 
The attorney-client privilege may prevent discovery of the real 
purpose for the formation of a fiduciary relationship. The burden 
of proof may be construed to be on the party asserting that the 
fiduciary is not protected from CERCLA liability. 

The discovery of facts relevant to the formation and purpose 
of the fiduciary relationship is critical to preventing unscrupu-
lous parties from using the new protections afforded by the ACA 
to undermine CERCLA's liability scheme. EPA's existing 
authority and its new authority under the ACA to promulgate 
regulations protecting fiduciaries that are determined to be acting 
purely for the benefit of another may provide a solution45 EPA 
may be authorized to promulgate regulations that would protect 
fiduciaries who have required specific provisions in trust 
agreements designed to foster disclosure of the facts and 
circumstances surrounding the purpose of the fiduciary relation-
ship. EPA also may be authorized to promulgate regulations 
requiring disclosure to State and federal governmental entities 
of the formation of a trust that holds contaminated property as 
an asset and information related to the trust's creation. Failure 
to file the required disclosure would make the trust voidable. 
These types of regulatory proposals may conflict with state trust 
laws, however, and may require formal legislation. 

These regulatory proposals do not necessarily solve the 
problem for private plaintiffs claiming entitlement to contribu-
tion under CERCLA Section 113. Contribution plaintiffs may 
only have the option of showing by inference that the purpose 
of a fiduciary relationship was to avoid CERCLA 

E. Safe Harbor Activities 

The ACA outlines "safe harbor activities" that a fiduciary may 
undertake or decline to undertake without incurring personal 
liability when managing property. These include a) undertaking 
a response action pursuant to CERCLA; b) addressing by other 
lawful means the release of hazardous substances at a facility; 
c) terminating a fiduciary relationship; d) providing for environ-
mental compliance in the fiduciary agreement by way of a 
covenant, warranty or other term or condition; e) monitoring 
or inspecting contaminated property; f) providing financial or 
other advice to parties to the fiduciary relationship; g) altering 
the terms and conditions of the fiduciary relationship; h) 
administering trust property that was contaminated before the 
fiduciary relationship began; and i) declining to take any of the 
foregoing actions." 

The ACA also does not affect the rights, immunities or 
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defenses otherwise available to a fiduciary under CERCLA or 
any other applicable law." A fiduciary can assert innocent 
landowner or statute of limitations defenses, for example. 

F. Limitations 

The ACA provides that a fiduciary will be personally liable, 
that is, liable beyond the value of the assets held, in certain 
specific circumstances. These include: a) when the fiduciary has 
CERCLA liability independent of his fiduciary ownership 
interest in contaminated trust property; b) when the fiduciary 
has CERCLA liability independent of his actions taken in a 
fiduciary capacity; and c) when the fiduciary's negligence causes 
or contributes to the release of hazardous substances at a 
facility." 

The concept of negligence set forth in this last section 
forseeably may include situations where a fiduciary fails or 
refuses to maintain trust property (e.g., as repairing a roof) and 
a release of hazardous substances occurs (e.g., from deteriorating 
and leaking drums). Under those circumstances, liability may 
be imposed for negligent acts or omissions that result in "passive 
contamination."' In addition, Although the ACA protects 
lenders and fiduciaries from liability under the Resource Conser-
vation and Recovery Act (RCRA) for underground storage 
tanks,51 RCRA Section 7002 appears to continue to provide an 
avenue of liability for lenders and fiduciaries who foreclose and 
then "contribute" to the contamination at a facility .52

The ACA's concept of fiduciary negligence, which considers 
fault or causation to determine liability, is contrary to the 
otherwise strict liability language of CERCLA Section 107(a). 
Nevertheless, Congress sought to protect the initially non-
polluting fiduciary up to the point where his acts or omissions 
actually result in the release of hazardous substances. This is 
not only consistent with CERCLA's liability scheme but is 
equitable and places some responsibility on the fiduciary to 
manage and operate property held in trust in compliance with 
state and federal law.53

G. No Protection for Persons Having Both 
Fiduciary and Beneficiary Roles 

The ACA provides that a fiduciary is not afforded protection 
from personal liability if he acts in a non-fiduciary capacity, 
including acting as a beneficiary under a trust, and (i) in that 
capacity he benefits directly or indirectly from the trust; or (ii) 
he is a beneficiary and a fiduciary with respect to the same 
fiduciary estate and receives benefits that exceed the reasonable 
compensation otherwise permitted under applicable law." 

The first fiduciary/beneficiary provision applies when an 
individual who is both a fiduciary and a beneficiary of a trust 
or a manager, director, officer or shareholder of trust property, 
compensates himself for both roles with trust assets. This 
provision bars the ACA's protection when a trust compensates 
the fiduciary, who is also acting in an second capacity, with trust 
assets. The rationale for this is clear. The "clean" assets which 
compensated the fiduciary beneficiary then are not available to 
fund remediation of a contaminated asset. 
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The second provision bars any protection from liability when 
a fiduciary who is also a beneficiary receives compensation for 
the performance of fiduciary duties that exceeds "reasonable" 
compensation.55

H. Pre-ACA Case law On Fiduciary Liability 

There have been few published cases dealing with the 
question of when a fiduciary can be held personally liable under 
CERCLA.56 In cases where courts found the fiduciary liable, 
some level of control and the exercise of affirmative measures 
that caused the contamination were evident." 

In City of Phoenix v. Garbage Services, Inc.," a bank 
fiduciary was held personally liable beyond the trust assets it 
held. The bank, as executor of a decedent's estate and as trustee 
for a testamentary trust, exercised the decedent's option to buy 
a landfill. The bank then leased the property to a hazardous waste 
disposal company. With the knowledge of the bank, the property 
was then used for the disposal of wastes and became 
contaminated. 

The court held that the bank did not need to participate in 
the day-to-day operation of the landfill property in order to have 
exercised the required level of control over the trust property 
in order to be found liable beyond the trust assets." The City 
of Phoenix court set forth the "control test" for fiduciaries: 

(a) If a trustee holds title to property previously contami-
nated, the trustee's liability is limited to the trust assets 
and he will not be held personally liable. 

(b) If a trustee does not have the power to control use of 
the trust property during the time the contamination 
occurs or did not knowingly allow property to be used 
for the disposal of hazardous substances, the trustee's 
liability is limited to the trust assets and he will not 
be held personally liable. 

(c) If a trustee has the power to control the use of trust 
property and knowingly allows the property to be used 
for the disposal of hazardous substances, the trustee 
will be held personally liable. 

IV. RECENT CASES CONSTRUING THE ACA 

In the short time since the ACA became effective, there have 
been few cases construing its terms. In a case "not recommended 
for full-text publication," the Sixth Circuit in Kelley v. Tis-
cornia" affirmed the district court's application of EPA's lender 
liability regulations and a parallel provision of Michigan's 
Superfund law in entering summary judgment in favor of a 
bank." EPA's regulations later were invalidated by the D.C. 
Circuit in Kelley v. USEPA and the plaintiff in Tiscornia moved 
for reconsideration. The district court refused to reconsider its 
prior ruling and continued to hold that the bank's activities 
related to two facilities were protected despite proof that the 
bank had some involvement in the management of the business 
that owned the contaminated property. The State of Michigan 
appealed the district court's ruling. The ACA was passed while 
the case was on appeal. 
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The Sixth Circuit agreed with the district court's decision 
insofar as it found that the bank had not participated in the 
management of the polluting company because it had not 
exercised decision-making control over the company's environ-
mental compliance or its day to day operation, The Sixth 
Circuit found that the bank was exempted from CERCLA 
liability and upheld the district court's application of the EPA 
regulations because the ACA had effectively codified them. 

Interestingly, the Sixth Circuit made a distinction between the 
bank's lack of control over environmental decision-making and 
the bank's participation in and control over the financial and 
administrative aspects of the business." The Court found that 
the bank's participation in only the financial and administrative 
aspects of the business had not "crossed the murky line from 
the ability to influence pperational decisions to actually making 
operational decisions.' 

In another unpublished case decided under the ACA by the 
Pennsylvania district court, a bank foreclosed and took title to 
the assets of a chemical manufacturing facility.65 The assets 
included hazardous substances that had contaminated the plain-
tiff's property. The plaintiff alleged that the bank's activities 
with the facility/borrower involved more than mere foreclosure 
and constituted "active management" and operation of the 
facility. On the bank's motion to dismiss pursuant to the ACA 
and a parallel Pennsylvania law, the district court refused to 
dismiss the plaintiff's claims against the bank, finding that the 
complaint sufficiently alleged that the bank "operated" the site. 

V. ADVISING THE LENDING OR FIDUCIARY 
CLIENT 

Obviously, a lender or fiduciary taking title to contaminated 
property wants to avoid litigating the issue of whether he will 
be protected under the ACA or be potentially liable under 
CERCLA Section 107(a) as an "owner/operator."66 How can 
lenders and fiduciaries avoid litigation? One answer is the 
exercise of due diligence in assessing property that ultimately 
may be foreclosed upon and owned by the lender, or that may 
be held in trust by the fiduciary. This should be done prior to 
entering into the lending or fiduciary relationship. Sometimes 
this is simply not feasible, however, particularly for fiduciaries. 
The steps necessary to exercise due diligence are beyond the 
scope of this article but are covered in depth elsewhere.67
Nevertheless, there are still some contractual and common sense 
precautions to be taken when entering into a lending or fiduciary 
role. Legal advice should always begin with the caveat that 
lenders and fiduciaries must assume they are not protected from 
liability by the ACA and must exercise caution in contractually 
structuring their role if it includes dealing with contaminated 
property or a potentially responsible party. 

Before entering into a lending or fiduciary relationship, 
lenders and fiduciaries should require the same documents that 
a purchaser would request in a due diligence search. Specific 
information about assets to be held and managed can be gleaned 
by interviewing a company's environmental safety manager 
and/or environmental consultant. This will provide the lender/ 
fiduciary or with specific details on the nature of the assets held 
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and will allow a reasoned determination to be made regarding 
whether to enter into the fiduciary relationship. Although the 
fiduciary may avoid the risk of litigating CERCLA/ACA 
liability issues in pursuing this course, it may also operate to 
simply kill the deal. 

In addition to requesting information from the company, 
regulatory documents may be requested from federal, State and 
local environmental regulatory authorities. These may include 
a) permits and pending permit applications; b) enforcement 
documents, notices of violations, administrative orders or other 
documents related to administrative and/or judicial proceedings; 
c) SARA Title III and State hazardous substance reporting and 
spill notifications, and emergency response plans which will 
indicate the type and amount of hazardous substances on site; 
d) State or federally funded site investigations and/or assess-
ments; e) multi-media inspection reports; and f) underground 
storage tank registrations and inspection reports. 

When entering into an agreement, lenders and fiduciaries 
should seek the advice of an attorney familiar with the intricacies 
of CERCLA's and RCRA's liability schemes, the specific 
protections afforded in the ACA amendments. The attorney 
should also be familiar with the contractual provisions in 
financial agreements that afford lenders and fiduciaries the 
greatest indemnification and other protections allowable under 
State banking, estate, trust or other laws. Fiduciary agreements 
also should have specific contractual provisions giving the 
fiduciary the widest latitude to remediate property with estate 
assets, and protecting the discretion of the fiduciary from the 
objections of beneficiaries who may not want property remedi-
ated with those assets at the beneficiaries' expense. 

A foreclosing lender should make efforts to quickly wind 
down the operations of a contaminated facility in order to avoid 
falling within the definition of "operator." A fiduciary appointed 
as an executor to a decedent's estate also should have all 
property in the estate liquidated and distributed quickly in order 
to avoid the possibility of being characterized as an "operator" 
or as one who negligently allowed contamination to occur. When 
liquidation of property is not a preferable option, specific 
measures to contain or clean up the contamination should be 
taken with regulatory oversight. Finding a "volunteer" under 
New York's voluntary cleanup program may be an alternative 
for both lenders and fiduciaries to explore. 

Loan documents and any deed conveying property to a trust 
should contain environmental warranty provisions related to the 
previous uses of the property. If possible, these agreements 
should warrant that the trust property has not been used in a 
way that resulted in the release of hazardous substances. 

Finally, a fiduciary agreement should contain a provision 
completely indemnifying the fiduciary, including indemnifica-
tion for personal liability to the full extent of the trust assets, 
for all costs damages, penalties, and attorneys fees that may arise 
from the administration of trust property. 

VI. CONCLUSION 

While the ACA clearly provides protection for lenders, 
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trustees and other fiduciaries, it is no panacea and careful client 
counseling regarding its provisions is essential. It is a compli-
cated amendment to an already complex law. To a surprising 
degree, the rules regarding "control" of a contaminated facility, 
rather than Fleet Factors' "capacity to control," continue to 
apply. The good news is that parties who, under traditional 
concepts of equity, have an arm's length lending or fiduciary 
relationship to the real polluter and are otherwise "innocent," 
will be protected from CERCLA liability as long as involvement 
in managing the operational aspects of a facility is avoided. 

Future judicial interpretation of the ACA will be instructive 
but may further complicate CERCLA, an unpopular environ-
mental statute. Despite its many faults, CERCLA has a remedial 
purpose worth fostering. The ACA amendments have brought 
some equity into the liability equation. A parallel state law 
providing the protections to lenders and fiduciaries may be 
warranted .68 Although DEC occasionally has given full releases 

to banks as a part of voluntary cleanup agreements, this type 
of state legislation protecting lenders and fiduciaries from 
liability under ECL § 27-1313(3) may help to foster real estate 
transactions under New York's voluntary cleanup initiative." 
Many properties in this State are in that nebulous area between 
the defaulting borrower and the non-foreclosing lender. In an 
effort to avoid CERCLA liability, lenders have often refused 
to foreclose on these contaminated properties. This has effec-
tively kept properties from the possibility of a voluntary cleanup 
and their return to profitable use. Moreover, these properties 
have been kept off the tax rolls to the detriment of the municipal-
ity in which they are located. 

The ACA's purpose of facilitating transactions by lenders and 
fiduciaries toward future use of contaminated properties may 
be thwarted in New York if liability protection is not afforded 
under state law. New York's economic future could benefit from 
such legislation. 
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